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Does Economic Testimony Affect
Damage Awards?

Attorneys have increasingly use of economic evidence helps their
relied on testimony about position, it may be the case that

economic damages from economists economic testimony has little or no
in various types of civil litigation effect on a jury award. To test this
cases in recent years. Economists theory, data was gathered on a
have been used to both compute and sample of cases reported inJllIY Ver-
testify about damages in antitrust, diets, a California case reporter, and
securities fraud, breach of contract, Trial Trends, a San Diego case
and many other business litigation reporter, during a one year period,
cases. Also, in cases involving loss of ending in July, 1988.The sample con-
personal income resulting from in- sisted of all personal injury, wrongful
jury, death, or wrongful termination, death, wrongful termination, and dis-
plaintiff attorneys are increasingly crimination cases reported during
using economists to present tes- the year. Data on size of award, sex,
timony on damages. and age of plaintiff or injured party,

The trend to use economists has county where the case was filed, and
intensified, and defense attorneys whether either party used an
also often use economists, either as economic expert witness was
consultants or expert witnesses, to recorded for 941 cases reported
rebut the testimony of a plaintiffs during this one year period. The term
expert economist. Thislatter trend "economist" was broadly defined to
might be surprising in light of the include economists, accountants,
traditional belief held by many and financial analysts.
defense attorneys that it may hurt In this sample, the largest award
their case to have their own witness was for $8,779,454. Fifty of the
present evidence on damages, when awards were for more than
they really would like the damage $1,000,000,and 349had a zero award.
value to be zero. However, as was Those with a zero award were
made clear in Pennzoil v. Texaco defense verdicts. The distribution of
(1987), it is not alwayswise to pursue awards is shown in Exhibit 1.
this course of action. The relationship between the

Several authors have described presence of economic experts and
the general value of using economic award size can be simply analyzed by
experts in litigation, including Kursh reviewing the size of average awards
(1990) and Sherman (1986). While with and without economic tes-
many attorneys currently think that timony. Exhibit 2 presents average
"Robert R. Trout, Chairman, Spectrum Economics, Cardiff, California.
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Exhibit 1
Distribution of Reported Jury Awards

Over $0-
Case Type $1,000,000 $1,000,000 $0 Total

PI 35 472 304 811
WD 12 38 25 75
WT 3 32 20 55

Total 50 542 349 941

awards for all cases, for those with a
plaintiff economist, and for those
with a defense economist present.
The number of cases appears in
parentheses.

Exhibit 2 indicates that a
plaintiff's use of an economist, on
average, adds value to the size of the
award. Assuming there is no defense
economist, then the average award
for cases without a plaintiff's
economist is $180,317. With a
plaintiff's economist, the average
award is increased to $418,355, a net
improvement of $238,038. Converse-
ly, the defendant's counsel ought to
think about using economic tes-
timony more often. The average
award when the defense employs an
economist (to counter the plaintiff's
economist) declines from $418,355 to
$98,567, a savings on average of
$319,788.

It is interesting to note that of the
50 cases with awards in excess of $1
million, the plaintiff used an
economist 11 times (22% of the
cases), and the defendant only once
(2%). Conversely, when the verdict

was zero, the plaintiff used an
economist 61 times (17%), and the
defendant 15 times (4.3%).

Another way to view the
relationship between economic ex-
perts and award size is through a
multiple regression model. Multiple
regression is a statistical procedure
that allocates the effect of certain
"explanatory" variables, such as
using an economist, on a "depend-
ent" variable, such as the size of an
award. Regressing the individual
dollar awards on four indicator (i.e.,
"yes" or "no") variables, repre-
senting the four possible cases in Ex-
hibit 2, produced the results shown in
Exhibit 3.

The observations presented in
Exhibit 3 support the conclusion that
both plaintiff and defense attorneys
can benefit from the use of an
economist. The average plaintiffs
award is increased by $238,000 when
an economist is used. However, if the
defense also uses an economist, the
average award falls below the situa-
tion where neither side uses an
economist.

Exhibit 2
Effect of Testimony on Jury Awards

Average Size of Award

Plaintiff Expert
Yes No All

Yes $98,567 (28) $94,000 (2)
No $418,355 (125) $180,317 (786)
All $359,832 (153) $180,098 (788)

$98,262 (30)
$212,978 (911)
$209,321 (941)

Defendant
Expert
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Exhibit 3
Effect of Economic Testimony on Jury Awards

Expert Used Coefficient T-Statistic Marginal Effect '" 1
None Used
Plaintiff Only
Defendant Only
Both Sides

R-Square = 0.20

180,317
418,355
94,000
98,567

SEE = 604,000

8.37
7.74
0.22
0.86

n/a
238,038
(86,317)
(81,750)

N = 941 cases

Note:
TIle marginal effect is the difference in the average award between theparticular
case and the case where no expert is used by either side.

The low coefficient of deter-
mination (R -squared value) and the
relatively high standard estimate of
error (SEE) from the regression
model indicate that factors other
than the use of an economist account
for most of the observed award
variability. The primary cause of the
low R-squared value is the nature of
the response variable. It has a mode
and minimum value of zero, and a
mean of $209,000. Thus, one should
not expect that the variables examined
would explain much of the total

variation. In an effort to control for
these other important factors, addi-
tional variables were incorporated
into the multiple regression model.

The enlarged regression model
had size of award as the dependent
variable and six explanatory variables
which included: county where the
case was flled''; age and sex of ter-
minated, injured, or deceased party;
type of case (PI versus other two
types); plaintiff economist used (yes
or no); and both sides using an
economist (yes or no). The original

Exhibit 4
Average Award By County By Type of Cases

All Types of Cases

County # AIl Cases # Plaintiff Cases
Alameda
Alpine
Amador
Butte
Calaveras
Contera Costa
Del Norte
ElDorado
Fresno
Humboldt
Imperial
Kern
Lake
Lassen

40
1
1
5
1

11
1
3

14
7
1
7
2
2

$318,407
$25,000

$450,000
$169,375
$70,500

$339,920
$3,066

$72,233
$257,699
$274,569
$170,849
$37,291

$300,000
$0

27
1
1
2
1
8
1
2
9
4
1
2
1

°

$438,784
$25,000

$450,000
$338,750
$70,500

$455,713
$3,066

$108,349
$294,931
$411,854
$170,849
$111,872
$300,000

$0
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Exhibit 4
cont.

County # All Cases # Plaintiff Cases
Los Angeles 266 $370,100 155 $759,308
Madera 1 $500,000 1 $500,000
Marin 10 $103,207 5 $206,414
Mariposa 1 $0 0 $0
Merced 3 $44,191 3 $44,191
Monterey 15 $46,320 9 $53,436
Napa 3 $52,603 2 $105,205
Orange 50 $359,374 31 $527,528
Plumas 2 $0 0 $0
Riverside 13 $33,059 7 $90,542
Sacramento 14 $329,512 9 $209,947
San Bernardino 20 $237,429 14 $324,566
San Diego 205 $186,423 147 $269,799
San Francisco 107 $280,310 69 $397,110
San Joaquin 10 $267,127 9 $274,098
San Luis Obispo 6 $33,121 1 $165,604
San Mateo 19 $580,226 14 $718,235
Santa Barbara 9 $25,169 7 $40,270
Santa Clara 42 $371,200 27 $498,577
Santa Cruz 5 $54,400 2 $108,800
Shasta 6 $313,630 4 $392,038
Siskiyou 3 $3,414 1 $7,242
Solano 10 $46,145 4 $115,362
Sonoma 16 $198,395 8 $232,254
Stanislaus 7 $103,680 6 $116,684
Sutter 3 $83,333 1 $50,000
Tehema 4 $79,167 2 $118,750
Trinity 2 $23,600 1 $47,200
Tulare 8 $210,700 5 $326,176
Tuolumne 1 $0 0 $0
Ventura 10 $1,276,941 7 $2,527,231
Yehema 1 $0 0 $0
Yolo 1 $0 0 $0
Yuba 3 $21,667 1 $65,000

sample of 941 cases was reduced to
868 cases, because 73 cases did not
have the necessary information for
all the independent variables in the
model.

The individual county average
awards appear in Exhibit 4. The ex-
hibit presents both the overall
average award, which would include
defense verdicts (designated as "all
cases"), and the average award for
cases in which an award was made
(designated as "plaintiff cases").

The statistical results of the
regression appear in Exhibit 5. With
regard to the topic of this paper, the
regression analysis indicates that
when the plaintiff uses an economist
and the defendant does not, the
award is increased on average by
$215,400.However, when both sides
use an economist, the average award
is reduced by a net amount of
$151,300.2

It is also interesting to note that
the regression results indicate that
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Exhibit 5
Regression Results For Damage Award Model
Dependent Variable = Award Size In Dollars

Variable Coefficient T -Statistic P-Value
Constant 435,600 4.98 0.00
PI Expert 215,400 3.58 0.00
DefExpert (366,700) 2.73 0.01
Sex 60,020 1.43 0.08
Age (4,758) 4.15 0.00
PI Case 174,000) 2.80 0.01
County 66,840 1.33 0.09

R-Square = 0.05 SEE = 590,000 N = 868

male plaintiffs, on average, receive
judgments nearly $60,000 higher than
females. In addition, younger plain-
tiffs get higher judgments than older
plaintiffs. This differential is almost
$4,800 per year of age. Both of these
findings are consistent with what one
would expect, since men on average
earn more than women, and a
younger plaintiff has a longer time
period for future lost economic
damages.

The county effect is only mar-
ginally significant, but it does indi-
cate that awards in primarily urban
counties tend to be higher than in
primarily rural counties. The average
differential between awards in urban
and rural counties is about $67,000.3

The regression also indicates PI
cases have lower awards than wrong-
ful death or wrongful termination
cases on average, by about $174,000.

The findings concerning use of
economists suggests that a
reasonable strategy for the defense
counsel should be to use an economic
expert whenever the plaintiff uses an

economic expert, except in cases
where the defense economist's tes-
timony might increase the chance
that liability would be found against
the defendant or support the tes-
timony of the plaintiffs economist.

The optimal strategy for the
plaintiff's counsel is more difficult.
When the plaintiff uses an
economist, the average award is in-
creased. However, if the defense also
uses an economist, the average
award is reduced to a level below
what it would be if neither side used
an economist. Therefore, there is a
risk to the plaintiff that if the defense
responds with his own economist, the
effect will be to more than offset what
the plaintiffs economist would add
to the case. However, the con-
clusions expressed above are all
based on the "average" case, and
each case is an individual event.
Decisions based on the average case
provide some insight, but should not
determine the legal strategy for any
particular case.
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ENDNOTES

1. For purposes of statistical analysis, the counties were classified as being
primarily rural or urban, and an explanatory variable with a value of zero
for rural and a value of one for urban was included in the regression
equation to capture the potential county effect on awards.

2. The net effect of both sides having experts is the difference in the value
of the two regression coefficients, which is 215,400less 366,700 for a
negative value of 151,300.

3. The county variable, as well as the sex variable, are marginally significant
in the statistical sense because their reported p-values are above 5 but
below 10%. P- values of 5% or less are regarded as being statistically sig-
nificant.
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